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SHERIFFDOM OF GLASGOW AND STRATHKELVIN AT GLASGOW

GLW-PD361-21

JUDGMENT OF SHERIFF ANDREW M MACKIE

in the cause

Robert Kinghorn
PURSUER
against

Martin Acoustics Limited
DEFENDERS
Act: Conway, Solicitor Advocate
Alt: McGregor, Counsel
GLASGOW, 26 July 2023.  The Sheriff, having resumed consideration of the cause, finds the following facts to be admitted or proved:

(1)
The pursuer is a 76 year old retired quantity surveyor who resides at the address in the instance.  

(2)
The defenders are a private limited company with a registered office within the territorial jurisdiction of this court. 

(3)
The pursuer was formerly employed by the defenders. 

(4)
The pursuer suffers from asbestos related pleural plaques and asbestos related pleural thickening. The pursuer attributes these conditions to negligent exposure to asbestos by the defenders during his period of employment with them. 

(5)
On 8 October 1996, while suffering from a chest infection, the pursuer consulted with his GP, Dr McAdie, at the Hunter Health Centre in East Kilbride. Dr McAdie referred the pursuer for a chest X-ray which was subsequently carried out. 
(6)
On 17 October 1996 the pursuer had a further consultation with Dr McAdie during which the pursuer was told that he was suffering from a condition known as pleural thickening.  The pursuer asked the GP to explain what this meant and was told not to worry at that time.  Dr McAdie told the pursuer that he might develop something much worse, namely mesothelioma, but this would not happen for 30 years or so, if it were to happen at all.
(7)
The pursuer considered that he had not received a full explanation of his condition so, shortly after said consultation in October 1996, he went to a local library where he started to read up about asbestos related conditions.  In particular, the pursuer read a book on mesothelioma.  He was not reassured by his research.  The pursuer learned that mesothelioma was a particularly serious condition and always fatal. The pursuer was very shaken by the knowledge that he had sustained serious injury.
(8)
On or around 25 November 2022 the pursuer sent a subject access request letter to Clydeside Action on Asbestos.  In said letter the pursuer requests that Clydeside Action on Asbestos forward to him any personal data they may have relevant to the pursuer’s “original claim for compensation in 1997 and….any recorded advice” given to him at a meeting late in 1997.  In said letter the pursuer also makes reference to having signed and dated a claim form for Industrial Disablement Benefit for Pneumoconiosis (including Silicosis and Asbestosis) or Byssinisis or an Asbestos Related Disease (PD Nos D3, D8 or D9) on 3 December 1997. 

(9)
On 4 December 1997 the pursuer consulted with his GP at which time he had a further discussion with his GP about the chest X-ray taken in October 1996 and the pursuer’s previous asbestos exposure.

(10)
During 2008 the pursuer consulted with his GP due to neck and shoulder pain and continued to be troubled by chest infections.  He was referred to Hairmyres Hospital in East Kilbride for investigations.  A chest X-ray was carried out and the pursuer was advised again that pleural thickening had been identified but that there had been no change in his condition since the previous chest X-ray had been carried out.
(11)
During 2013 the pursuer again consulted with his GP due to neck and shoulder pain and was referred to Hairmyres Hospital in East Kilbride for investigations.  On 28 November 2013 a further chest X-ray was carried out which identified some faint calcified pleural plaques.

(12)
On 6 January 2014 the pursuer attended at a clinic in Hairmyres Hospital, East Kilbride where he was seen by Dr Pratheega Mahendra, Consultant Respiratory Physician. Dr Mahendra made arrangements for a high resolution CT scan of the pursuer’s chest to be carried out. 
(13)
On 3 April 2014 the pursuer attended at a clinic in Hairmyres Hospital, East Kilbride where he was seen by Dr Pratheega Mahendra, Consultant Respiratory Physician.  On said date Dr Mahendra told the pursuer that the CT scan of his lungs had shown changes in keeping with the previously known pleural plaques as well as early changes in keeping with asbestosis. On said date Dr Mahendra gave the pursuer information about a possible claim for asbestos related lung disease as well as an information leaflet regarding same. 
(14)
On 4 April 2014 the pursuer consulted with Clydeside Action on Asbestos and spoke to Gordon Skivington. The pursuer told Mr Skivington that he had been diagnosed with asbestosis.  On 4 April 2014 Mr Skivington wrote to the pursuer enclosing an application form to enable the pursuer to apply for Industrial Injuries Disablement Benefit together with an application form to enable the pursuer to apply for a payment under the Pneumoconiosis etc. (Workers’ Compensation) Act 1979. 
(15)
In addition, under cover of said letter to the pursuer dated 4 April 2014, Mr Skivington told the pursuer that he may also be entitled to pursue “a civil/personal injury claim for compensation” and offered to put the pursuer in touch with solicitors with whom Clydeside Action on Asbestos dealt on a regular basis if the pursuer had not already obtained the services of a specialist solicitor.  Under cover of said letter Mr Skivington told the pursuer that “there is normally a strict time limit of 3 years from the date (he was) told, or first became aware (he was) suffering from an asbestos related condition, in which to raise a civil claim for compensation”.  Under cover of said letter Mr Skivington went on to tell the pursuer: “You should always seek expert legal advice at the earliest opportunity otherwise you may lose the legal right to pursue a claim for civil/personal injury compensation.” 

(16)
By letter dated 29 April 2014 the pursuer returned the completed Industrial Injuries Disablement Benefit form to Clydeside Action on Asbestos.  Around that time the pursuer also accepted the offer made by Mr Skivington to refer the pursuer to a firm of solicitors.  The pursuer was subsequently referred to Thompsons Solicitors, Glasgow. The pursuer instructed said firm to act on his behalf.  Following investigations by Thompsons Solicitors the pursuer was advised, initially by telephone on 30 April 2015 and, subsequently, by letter dated 5 May 2015, that any claim by the pursuer was time barred.
(17)
In the course of said investigations by Thompsons Solicitors they wrote to the pursuer on 9 January 2015 (No 5/9/14 of process) asking him to advise them what the pursuer was told by his GP on 17 October 1996 and on 29 July 2008 after X-rays of his chest were taken.
(18)
By letter dated 14 January 2015 (Nos 5/9/83 and 5/9/84 of process) the pursuer wrote to Thompsons Solicitors to advise that (i) on 17 October 1996 he was told by Dr McGarry that he had scarring on his lungs which was a result of working with asbestos on building sites for many years and was also told that there was pleural thickening; and (ii) on 29 July 2008 there was no change from his previous X-ray results.  
(19)
In said letter dated 14 January 2015 the pursuer told Thompsons Solicitors that he could recall having attended his GP on 24 June 2008 complaining of pain in his neck and shoulder which he “suspected was linked to the asbestos exposure”.  The pursuer went on to tell Thompsons Solicitors that he had had a further X-ray and that he was “informed again of the pleural thickening which was as a result of exposure to asbestos”.  In said letter the pursuer also told Thompsons Solicitors that he could recall a visit to his GP on 29 July 2008 and could recall that there had been no change from his previous X-ray results.
(20)
In the same numbered paragraph in said letter, after recounting his visit to his GP on 24 June 2008, the pursuer went on to say the following: 

“It was about this time that I paid a visit to Clydeside Action on Asbestos, completed a form and paid a fee of £5.00. I believe I was told to leave it with them which I did. I cannot recall them contacting me again and, to be honest, I did not contact them.”
(21)
The pursuer did not tell Thompsons Solicitors that he had previously been advised by Clydeside Action on Asbestos that he had no claim.

(22)
On 7 April 2016 the pursuer attended at a clinic in Hairmyres Hospital, East Kilbride where he was seen by Dr Pratheega Mahendra, Consultant Respiratory Physician to review the pursuer’s lung function tests following his earlier diagnosis of pleural plaques and early asbestosis.  On said date Dr Mahendra told the pursuer that he continued to remain generally stable.
(23)
On 13 April 2017 the pursuer attended at a clinic in Hairmyres Hospital, East Kilbride where he was seen by Dr Pratheega Mahendra, Consultant Respiratory Physician to review the pursuer’s lung function tests following his earlier diagnosis of pleural plaques and early asbestosis.  On said date Dr Mahendra told the pursuer that his condition was largely unchanged.

(24)
On 12 October 2017 the pursuer attended at a clinic in Hairmyres Hospital, East Kilbride where he was seen by Dr Pratheega Mahendra, Consultant Respiratory Physician to review the pursuer’s lung function tests following his earlier diagnosis of pleural plaques and early asbestosis.  On said date Dr Mahendra told the pursuer that he remained stable and arranged to see him again in their clinic in a year’s time.

(25)
On 16 March 2018 the pursuer consulted Digby Brown, solicitors. By letter dated 28 March 2018 Digby Brown wrote to the pursuer to advise that his claim arising out of pleural plaques or asbestosis was time barred, more than 3 years having passed since the diagnosis of asbestosis was made.  In said letter the pursuer was also advised that failure to act upon the initial diagnosis of pleural plaques meant that any development of a subsequent condition caused by asbestos exposure was also time barred.
(26)
There is no record of the pursuer having told Digby Brown, solicitors that he had previously been advised by Clydeside Action on Asbestos that he had no claim.

(27)
The pursuer consulted his current agents around October 2020 and was referred by them to Dr Peter Reid and, thereafter to a radiologist, Dr Mike Sproule.  Dr Reid subsequently told the pursuer he does not think the pursuer has asbestosis but, instead, has extensive pleural thickening and pleural plaques.  The pursuer has been told by his current solicitors that Dr Sproule has confirmed this to be the case. 

(28)
This action was raised in September 2021.  On 3 August 2022, on the unopposed motion of the pursuer, this court approved a specification of documents for the pursuer (number 17 of process).  The interlocutor of court dated 3 August 2022 contained a typographical error insofar as the court granted commission and diligence to the defenders (rather than to the pursuer) for recovery of the books, documents and others set forth in the said specification.  The said specification included reference to all letters, documents, emails, notes of meetings or telephone calls in the hands of Clydeside Action on Asbestos relative to the pursuer during the periods from 1 January 1996 until 1 January 1998 and from 1 January 2014 until 31 December 2015 and relating to the pursuer’s claim for asbestos related disease.  

(29)
The pursuer has been told that, despite the court order of 3 August 2022, no records from the period between 1 January 1996 and 31 December 1998 have been recovered from Clydeside Action on Asbestos.
FINDS IN FACT AND IN LAW
(1)
Glasgow Sheriff Court has jurisdiction.

(2)
The pursuer’s right of action against the defenders is time barred in terms of section 17(2) of the Prescription and Limitation (Scotland) Act 1973 (hereafter the 1973 Act).

(3)
It would not be equitable to allow the pursuer to bring an action against the defenders notwithstanding that his right of action is time barred in terms of said section 17(2) of the 1973 Act.

THEREFORE (1) Refuses to allow the action to proceed to proof; (2) Dismisses the action; and (3) In the event of parties being unable to reach agreement in respect of expenses, Directs parties to provide notes of their dates to avoid for a hearing on expenses within 14 days from this date and Directs the sheriff clerk to assign a hearing on expenses upon receipt of said notes.









A M Mackie Sheriff
NOTE:

[1]
I heard evidence during the preliminary proof on time bar in these proceedings on 22 March 2023.  Evidence was led for the pursuer from the pursuer himself and from Thomas Gorman.  Mr Gorman is a former trade union official and welfare rights manager.  Mr Gorman is now retired but remains involved with Clydebank Asbestos Group in an advisory capacity.  In addition the pursuer lodged an affidavit by Siobhan Kelly, solicitor, Miller Samuel Hill Brown Solicitors, Glasgow dated 8 February 2023 which affidavit comprises item No 5/11 of process.  The defenders did not require to cross-examine Ms Kelly.  Her affidavit evidence was therefore unchallenged.
[2]
  On 22 March 2023 I directed that draft written submissions be exchanged between the parties within 7 days and that parties lodge their final written submission with the court within 14 days.  On 5 April 2023 parties lodged their written submissions with the court and, following consideration of same, I determined that a hearing on submissions would not be required.  On 19 May 2023 I made avizandum.

Assessment of pursuer’s witnesses
First witness – the pursuer
[3]
The pursuer adopted the terms of his affidavit dated 20 March 2023, No 5/12 of process, before being asked a number of questions by way of examination in chief.  The pursuer was then cross-examined and briefly re-examined.
[4]
At times the pursuer gave his evidence in a clear and straightforward manner and did not appear to be obviously dissembling.  At other times I found him to be somewhat dogmatic, inconsistent, unreliable and less than candid.  For example, during examination in chief, the pursuer was asked if he recalled consulting his GP in 1996 and having a chest X-ray.  The pursuer responded in the affirmative and was then asked if he would recount any discussions which he had had with his GP at that time, insofar as he could recall any such discussions.  The pursuer provided the court with his account of the discussion which he had had with his GP and asserted that said discussion had taken place on 9 October 1996.  The pursuer added that he remembered the date exactly.  The pursuer said that the discussion had taken place on the same day as he had had the chest X-ray.  The pursuer made this assertion after being referred to item 5/4/205 of process which comprises a report issued following a chest X-ray taken on 8 October 1996.  On the bottom right-hand corner of the copy document appear the words “Reported – 09OCT96”.  The pursuer’s GP records have been recovered and comprise No 5/4 of process. There is no entry in the pursuer’s GP records dated 9 October 1996. 
[5]
During cross-examination the pursuer agreed that his evidence in chief had been that he had had a chest X-ray on 9 October 1996 and that he had also had a discussion with his GP about the results of the chest X-ray on that day.  The pursuer was then referred to item 5/4/243 of process which comprises a page from the pursuer’s GP records covering inter alia part of October 1996.  The pursuer agreed that there was an entry in said records dated 8 October 1996 which contained the abbreviation CXR.  The pursuer agreed that this appeared to be the note of the consultation with his GP following which the pursuer was referred for a chest X-ray.  It was put to the pursuer that the next entry in his GP records was dated 17 October 1996, that this entry began with the words “See X-ray” and included the words “Quantity Surveyor so exposed to asbestos in past on sites”.  The pursuer was asked if it were possible that the discussion with his GP which he had earlier recounted had, in fact, taken place on 17 October 1996. The pursuer appeared reluctant to accept that this had been the case.  Although the pursuer initially appeared willing to concede that he might have been incorrect about the date of the discussion with his GP about his chest X-ray when he said “it could well have been”, the pursuer went on to say that at the time he used to have several chest infections and there might have been an entry dated 17 October 1996 because the pursuer had had to go back to see his GP and “the subject” had been brought up again. It appeared that, notwithstanding the contents of the presumably contemporaneous clinical notes within his GP records, the pursuer maintained that his recollection of the date of a consultation with his GP which took place more than twenty five years ago was likely to be correct.
[6]
Further, in his said affidavit, at paragraph 3, the pursuer refers to an initial attendance with Dr McAdie before having an X-ray and then being told at a subsequent meeting with Dr McAdie that he was suffering from pleural thickening.  This evidence, which the pursuer adopted, was consistent with the medical records recovered but inconsistent with the pursuer’s oral evidence. 

[7]
At times the pursuer gave contradictory answers to the same question leading me to conclude that his evidence was unreliable in a number of respects.  For example, during cross-examination the pursuer was asked about his contact with Clydeside Action on Asbestos during 2014 and 2015.  By reference to a handwritten document (No 5/8/2 of process) the pursuer was asked if he had had a discussion with someone from Clydeside Action on Asbestos on 7 June 2015 after the pursuer received advice from Thompsons Solicitors that any claim against his former employers was time barred.  The pursuer initially denied that any such discussion had taken place.  The pursuer then said that he did not recall any discussion.  The pursuer then appeared to imply that some discussion had taken place but disputed the characterisation of any discussion as a “long chat” and asserted that he had never had a long chat with Gordon Skivington or anyone else at Clydeside Action on Asbestos.  I considered the pursuer to have been obfuscating and guarded in his responses about said discussion.
[8]
Another example of this occurred during cross-examination when the pursuer was referred to a letter dated 14 January 2015 which he had sent to Thompsons Solicitors, Glasgow (Nos 5/9/83 and 5/9/84 of process).  In the third numbered paragraph of said letter the pursuer referred to a visit to his GP on 24 June 2008 before going on to say the following:

“It was about this time that I paid a visit to Clydeside Action on Asbestos, completed a form and paid, I believe, a fee of £5.00.  I believe I was told to leave it with them which I did.  I cannot recall them contacting me again, and, to be honest, I did not contact them.”

It appears clear from the letter of 14 January 2015 that the pursuer is referring to a visit to Clydeside Action on Asbestos around June 2008. When the pursuer was asked about this during cross-examination he insisted that it “would have been” his visit to Clydeside Action on Asbestos in 1996 to which he was referring. That evidence appeared unreliable given the terms and structure of the said letter. 
[9]
The pursuer was pressed on the absence of any mention in said letter of receiving advice from Clydeside Action on Asbestos that he had no claim.  The pursuer conceded that there was no mention of said advice in his letter to Thompsons Solicitors dated 14 January 2015.  The pursuer was pressed on why he did not tell Thompsons Solicitors about the advice he said he had received from Clydeside Action on Asbestos that he had no claim.  The pursuer initially insisted that he had told Thompsons Solicitors about said advice.  However, when this line of questioning was pursued, the pursuer said that he could not recall whether he had told Thompsons, Solicitors of the advice from Clydeside Action on Asbestos.  Ultimately, the pursuer said that he “would honestly think that he probably would have told (Thompsons)”.  I rejected his evidence that he had told Thompsons solicitors of a meeting with Clydeside Action on Asbestos during which he had been advised that he had no claim. 
[10]
I did not consider that I could rely on the pursuer’s evidence about his contact with Clydeside Action on Asbestos in 1996. During examination in chief the pursuer was asked if, in November 1996, he had attended any kind of organization for advice about the condition with which he had been diagnosed in October 1996.  The pursuer confirmed that he had attended at Clydeside Action on Asbestos at that time where he had met with Gordon Skivington. The pursuer said that he had been advised by Mr Skivington that the pursuer had no claim for the particular illness which the pursuer had at that time.  The pursuer was unable to say whether said advice was in respect of a possible claim for benefits or in respect of a possible claim for damages in a civil action. The pursuer’s evidence about said advice is crucial to the pursuer’s claim that it is equitable that his claim be allowed to proceed in terms of section 19A of the 1973 Act.
[11]
On 9 September 2022 the pursuer lodged his third Inventory of Productions with the court which Inventory contains records from Clydeside Action on Asbestos dating from 2014 and 2015.  A copy of a subject access request letter dated 25 November 2020 from the pursuer to Clydeside Action on Asbestos is also contained within said Inventory (No 5/8/18 of process).  In said letter the pursuer requests that Clydeside Action on Asbestos forward to him any personal data they may have relevant to the pursuer’s “original claim for compensation in 1997 and….any recorded advice” given to him at a meeting late in 1997.  In said letter the pursuer also makes reference to having signed and dated a claim form for Industrial Disablement Benefit for Pneumoconiosis (including Silicosis and Asbestosis) or Byssinisis or an Asbestos Related Disease (PD Nos D3, D8 or D9) on 3 December 1997. In said letter the pursuer makes no reference to any meeting in 1996 or to any advice tendered in 1996.
[12]
During cross-examination the pursuer was asked about the contents of the subject access request letter dated 25 November 2020 which he had submitted to Clydeside Action on Asbestos.  It was put to the pursuer that, on the basis of what he had said in the second paragraph of said letter, he appeared to have made a claim of some sort, whether for state benefits or otherwise, over a year after the initial diagnosis of pleural thickening.  The pursuer appeared to become somewhat defensive at this stage and, rather than answer the question in a straightforward manner, he replied by asking a question, namely: “A claim to who? Sorry.”  It was somewhat surprising that the pursuer effected some confusion over the matter given that he had been referred to his own letter and to his assertion within same that he had completed said claim form. The pursuer appeared to reluctantly accept that he had had contact with Clydeside Action on Asbestos in 1997 which was over a year after the diagnosis in October 1996. He said “I must have done”. 
[13]
The pursuer was then asked several more questions about his reference to said claim and ultimately accepted that, in November 2020, he had told Clydeside Action on Asbestos that he had completed a claim form in December 1997 for an asbestos related condition. The pursuer appeared somewhat reluctant to accept this, despite having authored said letter and sought to deflect this line of questioning, saying: “Well, if that’s what it says then, yes, that would be correct but it’s not anything related to me going back to my GP the following day”.  I formed the view that the pursuer had recognised the contradiction in his evidence that, in December 1996, he had been told by Clydeside Action on Asbestos that he had no claim arising from his diagnosis and that, in December 1997, he had completed a claim form in consultation with Clydeside Action on Asbestos and that he had become somewhat obstructive as a result. 
[14]
This line of questioning continued to be pursued during cross-examination, it being put to the pursuer that his evidence was that he had been told by Clydeside Action on Asbestos in December 1996 that he had no claim, yet had now accepted that, in December 1997, he had signed and dated a claim form.  When asked if he could explain the apparent inconsistency in his evidence the pursuer said: “That’s a difficult one for me to answer” before going on to speculate that “perhaps someone from Clydeside had sent this claim form out to me and I’ve completed and returned it”.  The pursuer was unable to provide a satisfactory explanation for the inconsistency and was unsure whether he still had the copy document to which he had referred in his letter of 25 November 2020. He could not understand why it would have taken him over a year to complete a claim form.  It was put to the pursuer that the indications from his evidence about completing a claim form in 1997 meant that his evidence that he was told in 1996 that he had no claim was incorrect. The pursuer refused to accept that proposition.
[15]
In assessing the pursuer’s evidence relative to this crucial issue I have had regard to paragraph 4 of his said affidavit where he refers simply to meeting “an adviser” at Clydeside Action on Asbestos and being told that he could not make any claim.  It is notable that the pursuer does not refer to this adviser by name.  The position is the same in the pursuer’s averments in respect of that meeting.  However, in his oral evidence, the pursuer said that he had spoken to Mr Skivington in November 1996, the adviser named in paragraph 7 of the pursuer’s said affidavit in respect of the pursuer’s attendance at Clydeside Action on Asbestos in April 2014.  In the records recovered from Clydeside Action on Asbestos in respect of the period from 2014 until 2015 there is no reference to any discussion between the pursuer and Mr Skivington about previous advice tendered to the pursuer by Mr Skivington or by anyone else at Clydeside Action on Asbestos.
[16]
In all the circumstances, taking into account my assessment of the pursuer as set out above, I was not prepared to accept the pursuer’s evidence that he had met with Mr Skivington at Clydeside Action on Asbestos in December 1996 and had been told at that time that he had no claim arising from his condition.  I found the pursuer’s evidence in this regard to be unreliable for the foregoing reasons.
Second witness – Thomas Gorman

[17]
Mr Gorman adopted the terms of his affidavit dated 30 January 2023, No 5/10 of process, before being asked a number of questions by way of examination in chief. Mr Gorman was then cross-examined.  No re-examination took place.

[18]
Mr Gorman is a 73 year old man, having been a lay trade union official in the automotive industry for almost twenty years with experience in asbestos issues.  After graduating in 1997 with a degree in Economics and Politics, Mr Gorman was employed by West Dunbartonshire Council for a number of years as a welfare rights manager before being seconded to Macmillan Cancer Support. Mr Gorman was directly employed by Macmillan Cancer Support for a period of six years. 
[19]
Mr Gorman is a published author and book editor in respect of asbestos issues and welfare rights.  In the past he has assisted Clydeside Action on Asbestos and Clydebank Asbestos Group.  Mr Gorman was a volunteer with Clydeside Action on Asbestos during the 1990’s and remains involved with Clydebank Asbestos Group in an advisory capacity.
[20]
Mr Gorman has no personal knowledge of the pursuer, never having met him. Mr Gorman was unable to tell the court whether the pursuer had received advice from Clydeside Action on Asbestos in 1996 or at any other time.  It follows that Mr Gorman was unable to recount the nature of any such advice.  Mr Gorman’s evidence was that, in October 1996, Clydeside Action on Asbestos did have a £5 registration fee.
Third witness – Siobhan Kelly

[21]
Ms Kelly swore her affidavit on 8 February 2023.  Her affidavit comprises No 5/11 of process. 
[22]
Ms Kelly has been a practicing solicitor for more than 30 years.  She is presently a consultant with a Glasgow firm.  Ms Kelly has known the pursuer for more than 10 years.  They met while volunteering for the same charity.
[23]
Ms Kelly’s evidence was that, around August or September 2020, the pursuer told her about what he described as his asbestosis and about the history of the legal advice which he had received.  In particular, the pursuer told Ms Kelly that he had been advised that his claim arising out of asbestos related disease was time-barred.  Ms Kelly considered that the pursuer might benefit from obtaining a further opinion and gave him the name of a solicitor who might provide same.  Ms Kelly’s evidence was that said solicitor had been unable to assist the pursuer but had suggested that he contact the solicitor now acting.  
Pursuer’s Notice to Admit, No 20 of process

[24]
In terms of the pursuer’s Notice to Admit, No 20 of process (i) the copy GP records relating to the pursuer from the Huntergreen Medical Practice in East Kilbride, No 5/4 of process; (ii) the copy hospital records relating to the pursuer from the Hairmyres Hospital in East Kilbride, No 5/5 of process; and (iii) the copy documents relating to the pursuer from Clydeside Action on Asbestos, No 5/8 of process; are all what they bear to be and have been admitted in evidence without the necessity of being spoken to. 

Legislation

[25]
Section 17 of the 1973 Act provides:-

“Actions in respect of personal injuries not resulting in death.

(1)
This section applies to an action of damages where the damages claimed consist of or include damages in respect of personal injuries, being an action (other than an action to which section 18 of this Act applies) brought by the person who sustained the injuries or any other person.

(1A)
This section does not apply to an action of damages in respect of personal injuries to which section 18ZA applies.

(2)
Subject to subsection (3) below and section 19A of this Act, no action to which this section applies shall be brought unless it is commenced within a period of 3 years after—

(a)
the date on which the injuries were sustained or, where the act or omission to which the injuries were attributable was a continuing one, that date or the date on which the act or omission ceased, whichever is the later; or

(b)
the date (if later than any date mentioned in paragraph (a) above) on which the pursuer in the action became, or on which, in the opinion of the court, it would have been reasonably practicable for him in all the circumstances to become, aware of all the following facts—

(i) that the injuries in question were sufficiently serious to justify his bringing an action of damages on the assumption that the person against whom the action was brought did not dispute liability and was able to satisfy a decree;

(ii) that the injuries were attributable in whole or in part to an act or omission; and

(iii) that the defender was a person to whose act or omission the injuries were attributable in whole or in part or the employer or principal of such a person.

(3)
In the computation of the period specified in subsection (2) above there shall be disregarded any time during which the person who sustained the injuries was under legal disability by reason of nonage or unsoundness of mind.”
[26]
Section 19A of the 1973 Act provides:-
“Power of court to override time-limits etc.

(1)
Where a person would be entitled, but for any of the provisions of section 17, 18, 18A or 18B of this Act, to bring an action, the court may, if it seems to it equitable to do so, allow him to bring the action notwithstanding that provision (but see section 19AA).

(2)
The provisions of subsection (1) above shall have effect not only as regards rights of action accruing after the commencement of this section but also as regards those, in respect of which a final judgment has not been pronounced, accruing before such commencement.

(3)
In subsection (2) above, the expression “ final judgment ” means an interlocutor of a court of first instance which, by itself, or taken along with previous interlocutors, disposes of the subject matter of a cause notwithstanding that judgment may not have been pronounced on every question raised or that the expenses found due may not have been modified, taxed or decerned for; but the expression does not include an interlocutor dismissing a cause by reason only of a provision mentioned in subsection (1) above. 

(4)
An action which would not be entertained but for this section shall not be tried by jury.”
Submissions
[27]
Parties’ full written submissions are appended hereto and comprise the appendix to this judgment. A brief summary follows. For the reasons set out below, I preferred the defenders’ submissions.
Pursuer’s submissions

[28]
The pursuer suffers from asbestos related disease which he attributes to negligent exposure by the defenders.  He has raised proceedings outwith the primary limitation period because he was justifiably ignorant of his legal rights.  The pursuer has adduced facts and circumstances which should persuade this court to exercise its discretion under section 19A of the Prescription and Limitation (Scotland) Act 1973 to allow the case to proceed. 
[29]
Reference was made to the Chronology provided for the pursuer (Appendix A to the pursuer’s submissions).  The pursuer had provided a comprehensive explanation as to why proceedings were not raised earlier and why they came to be raised in 2021.  At every stage the pursuer had conscientiously sought and followed medical and legal advice.  He had acted on his own initiative to the extent that he carried out his own investigation into his condition.  The pursuer had provided a clear and compelling explanation for the delay.  It was a highly unusual narrative.  In some respect it was even stronger than that in Kelman v Moray Council 2022 Rep LR 64 in that advice was actually taken, but still left Mr Kinghorn ignorant of his rights. 
[30]
In Kelman v Moray Council the pursuer had been a maintenance electrician employed by Moray Council between 1980 and 1984.  His employment and exposure ended at a similar period to the present pursuer and was, in fact, rather shorter. Mr Kelman attended his doctor in 1999 with a cough.  He received a diagnosis of pleural plaques.  His understanding was that it was symptomless and he had nothing to worry about.  On 8 March 2019 he was diagnosed with mesothelioma and proceedings were raised.  His claim was held to be raised timeously both in terms of section 17 and also section 19A. 

[31]
In Kelman Lady Wise outlines the law on section 17 of the 1973 Act at paragraph 39 of the judgment and held that the pursuer did not have either actual or constructive knowledge that in 1999 et seq he was suffering from a sufficiently serious injury.  Time did not begin to run in 1999 in terms of section 17(2)(b) of the 1973 Act and proceedings were raised within 3 years of the diagnosis of mesothelioma.   

[32]
The pursuer in this action is not in the same position as Mr Kelman. Mr Kinghorn concedes that, in the present case, it cannot be said that there is no knowledge on his part of sufficiently serious injury in 1996. Knowledge that Mr Kinghorn’s injury is sufficiently serious follows directly from his own private study in late 1996 which he undertook after he was diagnosed with pleural thickening. Following Rothwell for a brief period the condition ceased to be an actionable injury, only to be restored to that category by the Asbestos Related Conditions (Scotland) Act 2009, and then time barred for separate injury by Aitchison v Glasgow City Council 2010 SC 411. 
[33]
In Kelman Lady Wise deals with section 19A of the 1973 Act at paragraph 46 of the judgment onwards. The pursuer commended that approach to the court and submitted that it provided a useful example of the approach to be taken to the balancing exercise required.  It was noteworthy that in their submissions the defenders did not appear to carry out any balancing exercise but relied, instead, entirely on their argument that the background narrative was unsatisfactory.  They did not seek to rely on any other factors which should be put into the balance.
[34]
The case of Cowan v Toffolo Jackson and Co Ltd 1998 SLT 1000 on the defender’s list of authorities is a case on the averments which was dismissed at procedure roll.  It is an example where the court refused to exercise the discretion because of significant explicatory gaps. Similarly the lack of an explanation for inaction between a pleural plaques diagnosis in 1993 and consulting a solicitor in 2012 was a decisive factor against the exercise of the discretion in the case of Quinn’s Executor v Wright’s Insulations Ltd [2020] CSOH 21, also on the defender’s list of authorities. There are no significant explicatory gaps in the present pursuer’s evidence and there is an explanation for inaction between his diagnosis in 1996 and his initial consultation with solicitors in 2014.
Defenders’ submissions

[35]
The pursuer had conceded that the action is barred by the passage of time and had failed to present sufficient evidence which would entitle the court to embark upon a process of even considering whether its discretion under section 19A of the Prescription and Limitation (Scotland) Act 1973 should be exercised. 
[36]
Separatim, on the hypothesis that the court would be entitled to consider whether or not to exercise its discretion, the pursuer had failed to demonstrate that the facts and circumstances favour a decision to allow this action to proceed although out of time.
[37]
The onus is upon the pursuer to satisfy the sheriff that it is equitable to allow his action to proceed.  It is submitted that the pursuer does not discharge that onus if he fails to present the whole evidence relevant to the very core reason why the pursuer claims that no action was ever raised within the triennium. In the absence of the whole facts pertaining to what the pursuer was advised and his subsequent knowledge (particularly in 1997), the sheriff is entitled to refuse to exercise that discretion available under section 19A of the 1973 Act.

[38]
In Jacobsen v Chaturvedi [2017] CSIH 8, the pursuer reclaimed an opinion of the Lord Ordinary which, following procedure roll debate, determined that the pursuer had not made sufficiently specific and relevant averments to justify the court to exercise its discretion under section 19A of the 1973 Act.  The case concerned a clinical negligence action.  However, in delivering the Opinion of the First Division, the Lord President highlighted the effect of section 17(2) of the 1973 Act and, more importantly, what is required of a pursuer who seeks to rely upon section 19A to justify an action proceeding despite it being barred by the passage of time:-
“[15] Section 17(2) of the 1973 Act provides that, subject to section 19A, no action of the type involved here:

‘shall be brought unless it is commenced within a period of 3 years after -

(a)
the date on which the injuries were sustained … or

(b)
the date … on which the pursuer … became, or on which … it would have been reasonably practicable for him in all the circumstances to become, aware …

(ii)
that the injuries were attributable in whole or in part to an act or omission …’
That is the default position (Forsyth v AF Stoddart 1985 SLT 51, LJC (Wheatley) at 55; cf Cowan v Toffolo Jackson & Co 1998 SLT 1000, Lord Nimmo Smith at 1003).  When the court is asked to exercise its discretion, the pursuer has already, subject to section 19A, lost the ability to progress an action; the defender already has a complete defence.

[16] The Lord Ordinary correctly determined that it is not sufficient, for the exercise of the discretion, simply for a pursuer to assert that the triennium has expired and that the action should be allowed to progress on the basis that otherwise he cannot succeed in his claim for damages. The Lord Ordinary did not ignore or "discount" the fact that the pursuer would not be able to pursue her claim, but said that that factor could not suffice on its own.  This is particularly so given that the right to pursue a claim has already been lost at the point of the court's determination of a section 19A application.  There require to be additional circumstances justifying a revival of the right.  It is not possible to circumscribe what these circumstances might be, but they do have to be sufficiently cogent to merit depriving a defender of what will have become a complete defence to the cause. The interests of both parties and all the relevant circumstances must be considered.”
[39]
On one view of the evidence, it is submitted that the pursuer merely presented a case under section 19A on the basis that the triennium had expired and consequently he cannot succeed in his claim for damages. On that basis, the pursuer’s reliance on section 19A of the 1973 Act does not have any foundation based on the Lord President’s judgment concerning assertions within pleadings. In short, the prejudice to the pursuer in losing the opportunity to proceed with a damages claim is cancelled out by the defenders’ loss of a cast iron defence. Whether in the form of averment (at debate) or evidence (at preliminary proof), it is submitted that the pursuer has to establish “additional circumstances” which would justify a revival of the right to pursue the action. Based on the evidence led, it is submitted that the pursuer did not present in evidence any such ‘circumstances’ justifying such a revival of the right to pursue an action.

[40]
It is anticipated that the pursuer will rely on his evidence that he was not told or advised that he could claim when he met with Clydeside Action on Asbestos in 1996.  If this is a factor which the pursuer relies upon then it is important to understand what might qualify as “additional circumstances”.  In B v Murray (No 2) 2005 SLT 982, Lord Drummond Young set out what is described by the learned Sheriff in Madden v Duncan Anderson [2021] SC EDIN 56 (another time-barred asbestos disease case) (at paragraph 22) as the law which is applicable to section 19A:
“[29] Section 19A has been the subject of considerable judicial discussion. The same is true of its English equivalent, s 33 of the Limitation Act 1980; s 33 is framed differently from s 19A, but it fulfils the same essential function and the authorities on its interpretation are accordingly of assistance in Scotland: Donald v Rutherford. A number of matters have been clearly established.  First, the court has a general discretion under s 19A; the crucial question that must be considered has been stated to be ‘where do the equities lie?’: Forsyth v A F Stoddard & Co Ltd, at 1985 SLT, p 55, per Lord Justice Clerk Wheatley; Elliott v J & C Finney, at 1989 SLT, p 608F, per Lord Justice Clerk Ross. Secondly, the onus is on the pursuer to satisfy the court that it would be equitable to allow his claim to proceed: Thompson v Brown, at [1981] 1 WLR, p 753, per Lord Diplock. Thirdly, the conduct of a pursuer's solicitor may be relevant to the exercise of the court's discretion, and the pursuer must take the consequences of his solicitor's actings: Forsyth, supra, at p 54. Fourthly, relevant factors that the court may take into account include, but are not restricted to, three matters identified by Lord Ross in Carson v Howard Doris Ltd, at 1981 SC, p 282; 1981 SLT, p 275, these are ‘(1) the conduct of the pursuer since the accident and up to the time of his seeking the Court's authority to bring the action out of time, including any explanation for his not having brought the action timeously; (2) any likely prejudice to the pursuer if authority to bring the action out of time were not granted; and (3) any likely prejudice to the other party from granting authority to bring the action out of time’.  Fifthly, each case ultimately turns on its own facts, a principle which applies even if a number of claimants present similar claims against the same person: ibid; KR v Bryn Alyn Community (Holdings) Ltd (In Liquidation), at para 45, per Auld LJ.”

[41]
 In the context of the present preliminary proof, the second and fourth propositions are of relevance. The onus is on the pursuer to establish that the circumstances of his case are deserving of the exercise of discretion under section 19A. In that connection, the conduct of the pursuer is both important and significant. It is submitted that in terms of the evidence heard, it is clear that the pursuer has not presented the whole evidence. As the Lord Ordinary (Lady Smith) explained at paragraph 15 in Bates v George and others [2012] CSOH 102: 
“…the decision in each case must depend on the particular facts and circumstances, the discretion (under s19A) being a wide and unfettered one: Donald v Rutherford.  However, that being so, there is an onus on the pursuer to provide a full and frank explanation of how it came to be that the sec 17 time bar was missed.”

[42]
There is a glaring absence of any reason for the pursuer’s failure to seek legal advice or raise an action before consulting with Thompsons Solicitors in 2014 and Digby Brown, solicitors, in 2018 and, more particularly, for failing to advise said firms of the alleged advice that the pursuer received in 1996 that he had no claim.  If such a position had been relayed to either firm of solicitors, it is conceivable that they would have advanced the current claim relying on that 1996 ‘advice’ as a basis for invoking section 19A.  However, the papers lodged at no’s 5/7 and 5/9 of process reveal a distinct absence of reference to the alleged advice that forms the core of the basis upon which the pursuer seeks to rely upon section 19A of the 1973 Act.  Separately, if the pursuer had advised them of this alleged 1996 advice and they determined not to consider invoking section 19A, it is possible that the pursuer might have a claim against either or both firms.  However, his apparent failure to mention this alleged advice is consistent with the less than candid approach adopted by the pursuer in the current action.

[43]
In light of the evidence heard at preliminary proof, it is submitted that there is insufficient evidence upon which the Sheriff would be entitled to even begin considering whether or not to exercise his discretion.

Decision

[44]
The pursuer concedes that, in the present case, it cannot be said that there is no knowledge on his part of sufficiently serious injury in 1996. Knowledge that the pursuer’s injury is sufficiently serious follows directly from his own private study in late 1996 which he undertook after he was diagnosed with pleural thickening. His own investigation into the condition fixes him with the knowledge his condition was sufficiently serious to trigger section 17(2)(b) of the 1973 Act and to start the clock running in late 1996.  This action was raised in September 2021, almost 25 years later.  In these circumstances it is for the pursuer to satisfy the court that, in the particular circumstances of this case, it is equitable to allow the extension of time sought. 

[45]
In endeavouring to satisfy the court that it is equitable to allow the extension of time sought, the pursuer sought to explain his delay in raising the action principally by reference to advice that he says he received in November 1996 from an adviser at Clydeside Action on Asbestos, namely Gordon Skivington.  The court did not hear from Mr Skivington.  In his written submissions the pursuer addresses this in the following manner:-

“Mr Skivington of CAA did not give evidence.   There are full agreed notes for the 2014 CAA attendance, and nothing now in existence for the 1996 meeting.  It is difficult to see at this point in time what he could have added to Mr Kinghorn’s evidence.  No claim is being or can be directed against CAA.”

[46]
In terms of the pursuer’s Notice to Admit, No 20 of process, the documents relating to the pursuer from Clydeside Action on Asbestos, No 5/8 of process, are what they bear to be and have been admitted in evidence without the necessity of being spoken to.  These relate to the pursuer’s attendances with Clydeside Action on Asbestos in 2014 and 2015. There are no records from 1996 or 1997. 
[47]
The pursuer had not named Mr Skivington as the adviser with whom he had met in 1996 either in his averments or in his affidavit.  He only named Mr Skivington in his oral evidence as the adviser at Clydeside Action on Asbestos with whom he had met in 1996 and who told him he had no claim.  It may be that the pursuer’s agents were unaware of the identity of the adviser with whom the pursuer says he met in 1996.  In the absence of any records being available from Clydeside Action on Asbestos dating from 1996 and 1997 the value of Mr Skivington’s evidence to the pursuer’s case is obvious were Mr Skivington able to recall the crucial meeting in 1996 referred to by the pursuer and were Mr Skivington able to recall the advice tendered at said meeting. In the absence of any such evidence the only evidence of such a meeting and the advice tendered in 1996 is that of the pursuer.  The assessment of the pursuer’s evidence and, particularly its reliability, is, therefore, of considerable importance.

[48]
For the reasons set out earlier in this judgment I have determined that the pursuer was, at times, an unreliable historian. In particular, I rejected the pursuer’s evidence in respect of a meeting which he said had taken place with Clydeside Action on Asbestos in 1996 at which he was told he had no claim. In his submissions the pursuer says inter alia:-

“Counsel, whilst properly seeking to undermine the pursuer’s evidence on peripheral matters, at no time put directly to the pursuer that he was telling lies.  Or that he was so unreliable as to be completely mistaken.” 
Those submissions do not accord with my record of the evidence.  As set out supra it was put to the pursuer in cross examination that the indications from his evidence about completing a claim form in 1997 meant that his evidence that he was told in 1996 that he had no claim was incorrect.  The pursuer refused to accept that proposition but it was put to him that he was mistaken in his recollection of what he says he was told during the meeting in 1996. I have found, for the reasons set out earlier, that the pursuer’s account of such a meeting could not be relied upon.

[49]
Furthermore, I understood the pursuer to accept that no documentation had been produced to demonstrate that he had told either Thompsons Solicitors (in 2014/2015) or Digby Brown, solicitors (in 2018) that he had been advised in 1996 by Clydeside Action on Asbestos that he had no claim. 

[50]
During cross examination the pursuer said, initially, that he had told Thompsons Solicitors about the 1996 advice but then went on to say that he could not recall whether he had told them before saying he would honestly think that he probably had told them. I rejected his evidence that he had told Thompsons Solicitors about said advice for the reasons set out supra.
[51]
In assessing the pursuer’s evidence and, in particular, his account of the meeting he says took place in 1996, I have considered same in the context of the other evidence in the case. During cross examination of the pursuer, when some of the records recovered from Clydeside Action on Asbestos were put to him, the pursuer accepted that he had had contact with Clydeside Action on Asbestos in 2014 and 2015 and that this had been prompted by an attendance at a clinic with Dr Pratheega Mahendra, Consultant Respiratory Physician at Hairmyres Hospital, East Kilbride on 3 April 2014 when Dr Mahendra told him that a CT scan of his lungs had shown changes in keeping with the previously known pleural plaques as well as early changes in keeping with asbestosis.  On 3 April 2014 Dr Mahendra gave the pursuer information about a possible claim for asbestos related lung disease as well as an information leaflet regarding same. The pursuer accepted that his initial contact in 2014 with Clydeside Action on Asbestos was on 4 April 2014, the day after his consultation with Dr Mahendra.  No mention is made in the records of Clydeside Action on Asbestos that the pursuer had previously been in touch with them in 1996 or 1997.

[52]
The pursuer was, however, reluctant to accept that he had had a long chat with Mr Skivington or with anyone else at Clydeside Action on Asbestos on 7 June 2015 (or on any other date after being advised by Thompsons Solicitors that his claim was time barred) despite the record recovered from said organisation of an attendance with the pursuer on that date.  As I understood his evidence, at one point the pursuer appeared to accept that he had had a conversation with someone at said organisation on 7 June 2015, but that it had not been a “long chat” as referred to in said records.  The pursuer subsequently denied that he had had any such conversation. I rejected his denial and consider it likely that he would have spoken to Clydeside Action on Asbestos on 7 June 2015 after being told by Thompsons Solicitors that his claim was time barred.

[53]
I also consider it is inconceivable that, if the pursuer had been told in 1996 by Mr Skivington that he had no claim, the pursuer would not have referred to this erroneous advice in 2015 during his communications with Clydeside Action on Asbestos after he had been told his claim was time barred. Instead, the records of Clydeside Action on Asbestos record that the pursuer told them he was not happy with the advice he had received from Thompsons Solicitors about time bar and that his doctor should have advised him about his right to claim. In his oral evidence the pursuer denied that he had made this comment about his doctor to Clydeside Action on Asbestos but I rejected his denial as unreliable.  It is illogical that, in conversation with Clydeside Action on Asbestos in 2015, the pursuer would criticise his doctor for failing to tell him about his right to make a claim in 1996 if he had been advised by Clydeside Action on Asbestos in 1996 that he had no claim.  I consider it more likely than not that the pursuer was never told by Clydeside Action on Asbestos that he had no claim.

[54]
On the basis that I have rejected the pursuer’s account of meeting an adviser with Clydeside Action on Asbestos in November 1996 I consider there are significant explicatory gaps in the present pursuer’s evidence and there is no explanation for inaction between his diagnosis in 1996 and his initial consultation with solicitors in 2014.
[55]
Thereafter there were further periods of inaction on the part of the pursuer. After the pursuer was advised by Thompsons Solicitors, initially by telephone on 30 April 2015 and, subsequently, by letter dated 5 May 2015, that any claim by the pursuer was time barred, the pursuer struggled somewhat to explain why he had allowed a further period of almost three years to pass before he consulted with Digby Brown, solicitors on 16 March 2018. During cross examination he was asked why he had not sought any further advice for almost three years. The pursuer said that he had come quite a long road at that point and, on the basis of what he had been told before, he did not think there was “any future” in trying to make a claim. When pressed to say why he did not pursue the matter sooner than March 2018, the pursuer said that he was beginning to get “quite frankly fed up” and went on to say that he could not give “a clear reason” why he had left it for nearly three years before contacting Digby Brown, solicitors.

[56]
After being told by Digby Brown, solicitors by letter dated 28 March 2018 that any claim in respect of his current condition was time barred the pursuer did nothing further for around another two years. It appeared that the pursuer only sought further legal advice about making a claim after a conversation around August or September 2020 with Ms Kelly, solicitor, who he knew personally from their charitable work.

[57]
In all the circumstances of this case I consider there are significant explicatory gaps in the evidence of the pursuer, particularly in respect of his inaction between his diagnosis in 1996 and his initial consultation with solicitors in 2014.  The pursuer knew, from late 1996, that his condition was sufficiently serious to trigger section 17(2)(b) of the 1973 Act but did not consult with solicitors until 2014.  I have concluded that, as Lord Nimmo Smith expressed it in Cowan v Toffolo Jackson and Co Ltd supra, there is an insufficient basis to enable me to conclude that it would be equitable to allow the pursuer to proceed.
[58]
While I acknowledge that, as a consequence of this decision, the pursuer will be unable to pursue his claim, this factor cannot suffice on its own to enable me to conclude that it would be equitable to allow the pursuer to proceed (per the Lord President in Jacobsen v Chaturvedi, supra at paragraph 16). There require to be additional circumstances justifying a revival of the right. These additional circumstances require to be sufficiently cogent to merit depriving the defenders of a complete defence to the cause.  I do not consider there are such circumstances in this case. In arriving at this conclusion I have considered the interests of both parties and all of the relevant circumstances.

[59]
In view of my assessment of the evidence I have concluded that the pursuer has presented a case under section 19A of the 1973 Act which amounts to no more than that the triennium has expired and consequently he cannot succeed in his claim for damages. In considering the interests of both parties I have concluded that the prejudice to the pursuer in losing the opportunity to proceed with a damages claim is cancelled out by the defenders’ loss of a complete defence to such a claim were the pursuer to be allowed to proceed with such a claim. I have accepted the defenders’ submission that the pursuer’s narrative was unsatisfactory and, in those circumstances, that they did not require to rely on any other factors which should be put into the balance. Having rejected the pursuer’s account of the 1996 advice, I have concluded that the pursuer’s lack of an explanation for inaction between the diagnosis in October 1996 and the initial consultation with Thompsons Solicitors in 2014 is the decisive factor against the exercise of discretion which the pursuer seeks in these proceedings.
Expenses
[60]
I was not addressed on the issue of expenses. I have directed that a hearing on expenses be assigned in the event of parties being unable to reach agreement in respect of same.

